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EDITORIAL NOTES. 


The Governor did a wise thing when he disapproved of the Senate 
bill that revised the election laws of the State. His reason, the one 
cogent reason, which led him to so act was that it contained no specific 
repealers, but, instead, the one mystifying one, which, unfortunately, 
is placed at the end of too many enactments, “that any Acts or parts 
of Acts inconsistent with this Act” are to be repealed. Fancy every 
lawyer, every Judge and every chief election officer in the State 
comparing each section of this proposed new Act with all the previous 
Acts in force, and then arriving at a determination as to what is 
repealed! We cannot conceive of a greater blunder in legislation than 
this method of preparing a revision of so important a matter as the 
election laws. The Governor also suggests that no such “codifica- 
tion” of hundreds of sections of a most material subject, a subject of 
interest to every citizen, should be passed and approved to go into 
effect at once; that it should not go into effect under one year, “so that 
municipal officials, state officials, and others conversant with the prac- 
tical workings of election laws would have ample opportunity to study 
the proposed codification and to call the attention of the Legislature 
to any errors or amendments found necessary at a succeeding session 
of the Legislature in advance of the date of the Act becoming effec- 
tive.” This is another sound finding, although, as we understand it, 
the real weight of the disapproval was in the matter first stated. 





It is not often that a hardened criminal, even when youthiul, 
makes as stirring an appeal to a Court for giving consideration to 
the almost hopelessness of a reformation being produced by our 
methods of imprisonment, as was made on April 8 before Judge Davis 
in the United States District Court in Newark. The young man, only 
eighteen, was Henry Bellar, of Stapleton, L. I. He did not, in fact, 
ask for leniency, but he put his career before the Judge to show how 
a boy may be led into crime and continue in it, notwithstanding prison 
sentences. Here is a portion of his statement: 

“Having pleaded guilty to the charge against me [ realize that | 
will be sentenced to prison. In doing so, of course, your Honor feels 
that he is protecting society and at the same time reforming me by 
punishment. I want to say to the Court, however, that no such thing 
is possible. Your whole system of so-called justice reforms no one. 
Furthermore, you do not protect society because we all come out oi 
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prison worse than we go in. I do not say this to you because I am 
looking for mercy. According to the rules of the game, I probably 
deserve a much longer sentence than you will give me. 

“T am no first offender. I have probably had a hand in as much 
crime as any boy in the country. Yet you would find that if you had 
me examined carefully I am not a criminal by nature. I am just as 
moral as the average boy. Why, then, have I committed these crimes? 
Why am | at eighteen facing a long term in a Federal prison? My 
answer is that the very institutions, of which this Court is a part, have 
driven me to a life of crime. 

“These are the facts: I happened to be born into a bitterly poor 
family. My father and mother had constant trouble with each other 
and we eight children were badly neglected. And I can see how at 
the age of nine, I had the first experience in Court, charged with rob- 
bery. A few months later I was sent to a children’s institution by 
the New York Children’s Court. No effort was made to help me. | 
found the institution run on the idea of fear, hate and brutal punish- 
ment. Twenty-six months of that turned me out full of bitterness. 
I had a sore grudge against society. I was driven to associate with 
gangs and crooks. I was out only three months before I was arrested 
for burglary and sent to the House of Refuge, where I stayed almost 
two years. There I got the worst possible associations for a boy of 
thirteen. Fear, hate and punishments were main features of the insti- 
tution. When I came out there was nothing else for me to do but gu 
back to the same old game. There was no change possible without 
some kind of help which neither my family nor any influence outside 
gave me. My companions were naturally men with criminal records. 

“In nine months’ time I had committed numerous burglaries. | 
spent almost a year in jail, but was not tried because of the absence 
of witnesses in France. I was out only twenty days when I was 
arrested on the charge for which you are sentencing me. You will 
see, therefore, that I have spent all but two years of my life since 
nine years of age behind the walls of so-called reformatory institu- 
tions. I know better than most people how utterly they fail to help 
any boy become a good citizen and how, in fact, they really manu- 
facture criminals.” 

Having said this much, which does not suggest just what might 
have been done in his case toward a reformation, he adds this signifi- 
cant statement: 

“I would not be telling your Honor this story of mine if I had 
not had an entirely new experience since I was put back into the jail 
here after breaking away from the éourt house. That experience has 
been the making of the first real friendship I ever had with older 
people, one a man and one a woman, I had thought that there was 
no such thing as friendship in the world. I know now that the only 
force that can reform me is friendship. Your institutions and your 
courts, your laws and your punishments make no place for any helpful 
friendship. In my case they were only a rare accident. I could go 

out into the world today with their help an entirely changed and law 
abiding citizen. To your mind I know that this seems impossible with 
my record.” 
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Some of our readers will naturally desire to know what was the 
outcome in the foregoing case as to the length of sentence. From the 
newspaper account of it we gather this as the course of “argument” and 
the result: 

“With your knowledge of crime what do you think I should do 
with you?” asked Judge Davis. “If you were sitting up here and I 
down there what would you do with me?” 

“Well, Judge, I never had any one to help me before, and when 
some one is willing to help me I don’t mean to say that you should let 
me off, but I ought to be given a chance.” 

“Well, all right,” continued Judge Davis. “You know Courts are 
often fooled by such statements. How much sentence do you think I 
should give you?” 

“T never had any experience in sentencing anyone. I was always 
the one who was sentenced,” was the prisoner’s next answer. 

“Yes, but you have had more experience than some criminals of 
fifty years,” was Judge Davis’ reply. “You have pleaded guilty to two 
counts in an indictment and I could sentence you to five years on each, 
but lam only going to sentence you on one. Now, what sentence?” 

“Well, as long as I have got friends now and can go out into the 
world and do as real good citizens do, I couldn’t have the heart to sen- 
tence a man with that chance.” 

“Oh, yes you could,” said Judge Davis. “Any man who could rob 
a place or stand guard with a gun while his companions did the rob- 
bing, could have the heart. Now, come tell me what sentence I shall 
impose on you.” 

“One year,” said the prisoner. 

“No, [’ll make it two years in the Atlanta Penitentiary, and if 
your friends will try to help you, so will I when you come out. Write 4 
to me then and I will see what I can do for you,” said Judge Davis. 
Subsequently, however, Judge Davis changed the sentence to ten 
months in the Essex Penitentiary, so as to give the young man “an 
early chance.” 







































The Bolshevik element, which raised its head more or less during 
the War, is, in one sense, not more dangerous now than then, but it 
is better understood. The I. W. W. and the Bolsheviks are of one 
class; both need not only repression by law, but, we think, extermina- 
tion by exile. Where it is possible to send such as are aliens to their 
homeland, this should be done. Where this is not possible, or where 
they consist of citizens, native-born or naturalized (in the latter case 
their naturalization papers should be revoked), it would be wise to 
take one of the small islands that the United States controls, or could 
purchase, and make a Botony Bay of it, at the same time placing there 
some of those incurable criminals who cannot be reformed by impris- 
onment. We offer this suggestion as one likely to prove of lasting 
benefit to our country. This is not inhuman, but a sensible disposi- 
tion of troublesome questions. Perhaps it only needs a wide-awake 
Congressman to introduce such a bill in the next Congress to popu- 
larize and effectuate the suggestion. There are even college profes- 
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sors who, with advantage to our institutions, might be placed there. 
first to have them try out their own theories, and second for the ben- 
efit they might in time be to the other inhabitants of such a colony, 
For example, a “Professor in Christian Ethics” in one of our semi- 
naries who, if the newspaper reports are correct, said this in Boston; 
and it is noteworthy that the I. W. W. of that city adopted a set of 
resolutions commending him for his “friendly attitude:” “Question 
(from the audience)—Do you still advise us to obey the law, or are 
we to join with the man who said: ‘To hell with the law?’ Answer— 
It is a very different thing to take a general attitude toward all law 
and all Courts and to refuse to obey an unjust Court and an unjust 
law. I would never advise any man to obey any law or any Court 
which he believed to be unjust.” Such a sentiment as the last named 
is not only the opposite of the teachings of Christianity, but of all 
sound morals and decent citizenship. It is to be hoped there was some 
mistake in the exact quotation. 





The attention of the Bar is called to the new check law, which is 
already in effect, as passed by the last Legislature. If, unhappily, it 
should be pressed against some members of the Bar who give out 
checks without the corresponding amount being on deposit in the 
bank, the result may be imprisonment. The text of the law, which is 
a supplement to the “Act for the punishment of crimes,” is as follows: 

“Any person who, with intent to defraud, shall make or draw, or 
utter or deliver any check, draft or order for the payment of money 
upon any bank or other depositary, knowing at the time of such mak- 
ing, drawing, uttering or delivering that the maker or drawer has not 
sufficient funds in or credit with such bank or other depositary for the 
payment of such check, draft or order in full upon its presentation, 
shall be guilty of a misdemeanor, and punishable by imprisonment for 
not more than one year or by a fine of not more than $1,000, or both 
fine and imprisonment. 

“As against the maker or drawer thereof, the making, drawing, 
uttering or delivering of a check, draft or order, payment of which is 
refused by the drawee, shall be prima facie evidence of intent to de- 
fraud and of knowledge of insufficient funds in or credit with such 
bank or other depositary; provided, such maker or drawer shall not 
have paid the drawee thereof the amount due thereon, together with 
all costs and protest fees, within five days after receiving notice that 
such check, draft or order has not been paid by the drawee. 

“The word ‘credit’ as used ferein shall be construed to mean at 
arrangement or understanding with the bank or depositary for the 
payment of such check, draft or order. 

“This act shall take effect immediately.” 

Under this law, according to one authority, “if after a check has 
been returned unpaid because the maker has not sufficient funds in or 
credit with the bank upon which it is drawn, the payee may give notice 
to the maker of the non-payment of the check and the reason therefor, 
and if the maker does not deposit with the drawer, that is, his bank, 
within five days after receiving such notice, the amount due on the 
check, it shall be prima facie evidence of the maker’s intent to defraud 





and o 
or cre 
given 
that t 
had n 
with | 
to me 
there 
sentec 
one Ss 
draw 
the bi 
given 
notice 
to pr‘ 
shoul 
istere 


C 
the P 
the cc 
to im 
guilty 
appea 
grand 
ing hi 
Boarc 
seller 
licens 
befor 
that ( 
ment 
ing tk 


as me 
ex-off 
prope 
Petro 
ing h 
feitur 
sarily 
stater 
motic 
its m 
know 


83N. 


That 
Petre 
there 











there: 
Se ben- 
Olony, 
semi- 
oston: 
set of 
estion 
Or are 
wer— 
ll law 
unjust 
Court 
lamed 
of all 
some 


‘ich is 
ily, it 
e out 
n the 
ich is 
lows: 
\W, OF 
1oney 
mak- 
'S not 
or the 
ation, 
it for 
both 


wing, 
ich is 
o de- 
such 
] not 
with 
that 


in an 
- the 


: has 
in or 
otice 
efor, 
yank, 
| the 
raud 


EDITORIAL NOTES. 133 





and of knowledge on his part that he did not have sufficient funds in 
or credit with his bank. It does not follow that every time a check is 
iven and returned unpaid, a crime has been committed. It may be 
that the maker did have sufficient funds when the check was given and 
had no intent to defraud, or it may be that the maker had arranged 
with the bank for credit which would have given him sufficient funds 
to meet the check, but that for reasons beyond the maker’s control, 
there were not sufficient moneys to meet the check when it was pre- 
sented for payment. Before beginning a prosecution on a bad check, 
one should therefore first inquire at the bank where the check was 
drawn as to what arrangement, if any, existed between the maker and 
the bank regarding the credit of the maker at the time the check was 
given. While the law is silent on the question of what constitutes 
notice, it would not be wise to begin a prosecution without being able 
to prove notice, and therefore the notice should be in writing and 
should be either personally to the maker or, if mailed, should be reg- 
istered and a return receipt requested.” 








Our seaders may recall the charge of Mr. Justice Minturn in 
the Petrosi case in Paterson (see 41 N. J. L. J. 138). As a result of 
the conditions there, his Honor charged the grand jury one year ago 
to investigate and see if the Board of Aldermen of that city was 
guilty of illegal acts in conspiring to defeat the iaws of the State as 
appeared to be the case in the instance noted. He had instructed the 
grand jury of a previous term to investigate vice conditions but noth- 
ing had come of it. However, it seems that certain members of the 
Board were indicted “for having corruptly acquitted a licensed liquor 
seller on a charge of Sunday selling to prevent the forfeiture of his 
license and his conviction.” This case (State v. Close et al.) came 
before the Supreme Court on a motion to quash the indictment, and 
that Court did quash it on the ground that the wording of the indict- 
ment did not charge a crime. The Court, Mr. Justice Parker render- 
ing the opinion, said, among other things: 

“The evident intent of the indictment is to charge the defendants, 
as members of-the Board of Aldermen of the city of Paterson, and 
ex-Officio invested with jurisdiction to grant liquor licenses and in 
proper cases revoke the same, with having corruptly acquitted one 
Petrosi, a licensed liquor seller, on a charge of Sunday selling, know- 
ing him to be guilty thereof, and for the purpose of preventing a for- 
feiture of his license, which a conviction on such charge would neces- 
sarily entail. C. S. 2907, 2908, pl. 83. If such facts were properly 
stated in the indictment, we should have no difficulty in denying this 
motion. The licensing body acts judicially on such a hearing; and if 
its members act in willful, intentional, and corrupt disregard of the 
known law and known facts, they are indictable. State v. Sweeten, 
3 N. J. Law 364... . 

_ “Stripped of superfluities, then, the allegations amount to this- 
That the defendants, acting judicially, heard a complaint against 
Petrosi, and evidence was produced which ‘showed’ his guilt; and 
thereupon the defendants, not regarding their duty, etc., but unlaw- 
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fully, etc., voted to acquit him. This plainly lacks the specific state. 
ments of knowledge and unlawful intent which led this Court 
sustain the indictments considered in State v. Sweeten, supra. Thes 
were, in one case (83 N. J. Law 368) that the defendants intended ¢ 
maintain the number of inns, etc., in defiance of good order and go, 
ernment, and did wrongfully and corruptly, etc., and in the other that 
they corruptly, etc., intended to oppress, injure, hurt, and aggriey 
the applicant by color of their office. Such an averment in a case oj 
this kind we deem essential; for, as we have said, knowledge of tly 
party’s guilt and a corrupt intent to spare him in spite of the require. 
ments of justice are the gist of the offense. Such intent should b: 
specifically stated. R. v. Phillipps, 6 East, at page 474, 475; Com. \ 
Hersey, 2 Allen (Mass.) at page 180; State v. Seran, 28 N. J. Law 
519; 1 Chitty, Crim. L. p. 245.” 





The gratifying announcement is made by the State Librarian, 
Mr. John P. Dullard, that he is engaged in continuing his useful work 
of preparing and publishing a brief synopsis of each bill and joint 
resolution of the last Legislature that has been approved or passed 
and has become a law. Mr. Dullard is to be superseded by another 
librarian when this new officer, now Governor Edge’s private secre- 
tary, is free to take up the library duties. In the meantime Mr. Dul- 
lard is in the office and is making good his opportunities. The Bar 
will welcome the publication; it has been heretofore an extremely 
useful one. Since the foregoing was placed in type we have received 
printed copies of the synopsis of each law as stated above and find it 
as usual, of great service. 





When Judge Stickel, of Newark, who took Office early in Apri 
made his first address to the aliens who were being naturalized, bh: 
said, among other things. this: “I sometimes feel that duty to vote 
should be made compulsory, or at least that failure to exercise it 
for a time should result in revocation of the privilege, its restoratior 
to be dependent upon petition made to a proper authority and goo¢ 
reasons given for the prior failure to exercise it.” The importance 
of voting on Primary Day was especially stressed by the Judge 
Exercise of the duty of voting in time of peace the Judge put on the 
same plane of importance with that of fighting in defense of the cout: 
try and its institutions in time #f war. An innovation in the natural 
ization proceedings was made by the Judge when he required th 
new citizens to repeat the oath together as it was administered t 
them. 





As the Public Utilities Commission is now hearing the case of th’ 
Public Service Company of New Jersey in the matter of its applica 
tion for rates based on the zoning method, we do not propose t¢ 
comment upon it, but we can say that the following is not the kin 
of testimony which will help any tribunal toward a proper judgment 
The Mayor of Newark appeared as a witness—voluntary witness, W° 
believe—and this is stated in the press as his testimony; whether ™ 
whole or in part we do not know: 
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Mayor Gillen: “This corporation comes along every once in 
awhile and makes exorbitant demands for rates. It seems to get them 
because it controls the State of New Jersey and seems to control the 
Courts and every one else, and it gets away with it.” 

Mr. Slocum, President of the Board: “Isn’t that a little rash?” 

The Mayor: “Well, we are not going to stand for this thing any 
longer. We are not going to allow this crowd of pirates to get away 
with it.” 

Mr. Slocum: “Now, Mayor, talk doesn’t get you anywhere.” 

The Mayor: “It’s up to us to fight this gang and trim them.” 

Mr. Slocum: “Don’t you think you could fight them and beat 
them and trim them with facts?” 

The Mayor: “The facts are here in evidence before you.” 

Mr. Slocum: “What testimony do you think this commission has 
disregarded in granting increased rates?” 

The Mayor: “All of it.” 

Mr. Slocum: “Don’t you think if these companies need money 
enough to continue in business, and prove it, it is fair to grant in- 
creases ?” 

The Mayor: “They have been getting away with too much, that’s 


all I have to say.” 





Mr. Justice Riddell, of the Supreme Court of Ontario, has con 
tributed to “The Journal of Comparative Legislation and International 
Law” an article upon “Women as Practitioners of Law,” with es- 
pecial relation to Canada. He states there are only eight women 
lawyers in the Dominion, one not now practising. There are three 
in Toronto, and one each in Port Arthur, Huntsville, Vancouver and 
Belleville. The oldest “called” dates from 1897. After stating the 
slowness with which women were admitted to practice, the first Act 
to pass being that of the Ontario Legislature in 1895, he thus sums 
up his conclusions as to the effect of the law in that Province: 

“The admission of women to the practice of law has had in 
Ontario no effect upon the Bar or the Courts; the public and all cor.- 
cerned regard it with indifference; while no one would think of going 
back to the times of exclusion, no one would make it a matter of more 
than passing comment that a woman lawyer was engaged in the con- 
duct of legal business. It has prevented any feeling of injustice, sex 
oppression, or sex partiality—it has made the career open to the 
talents. Otherwise it has no conspicuous merits and no faults. So 
far as I can find out, there has never been a charge of dishonesty or 
unprofessional conduct made against a woman practitioner of law 
in Ontario (or indeed elsewhere) ; it is certain that no such charge 
has ever been brought before the Courts.” 

In a footnote the Justice gives a resumé of the beginnings and 
progress of practice by women in the United States, which we reprint 
below, as it gives in compact compass a history of the matter that we 
have seen nowhere else. At present he states the number of women 
practitioners in this country is about 1,200. 
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THE PROGRESS OF LAW IN THE UNITED STATES IN THE MATTER OF 
ALLOWING WOMEN TO PRACTICE 


In the United States the entry of women into the sacred circle 
(of lawyers) was not always easy; the Courts were in some instances 
adverse, adhering to the beloved “Common Law of England.” Where 
that was the case, the Legislature was attacked. 

Mrs. Myra Bradwell was the first woman to meet a rebuff in the 
State Courts, so far as I have seen in the Reports; she in 1869 applied 
to the Supreme Court of Illinois for a license to practice law, but failed. 
The Court thought itself bound by the Common Law of England to 
refuse the application unless “the Legislature shall choose to remove 
the existing barriers and authorize us to issue licenses equally to men 
and women.” In re Myra Bradwell, (1869) 55 Ill. 535. The Supreme 
Court of the United States refused to interfere, (1872) 16 Wall, 130. 
No long time elapsed before such authority was given. On March 22, 
1872, an Act was approved “to secure to all persons freedom in the 
selection of an occupation, profession or employment” which by s. 1 
enacted “that no person shall be precluded or debarred from any occu- 
pation, profession or employment (except military) on account of sex” 
(see Hurd’s Rev. Stat. 1915-16, cap. 48, par. 2). In 1874, a further Act 
was passed “to revise the law in relation to attorneys and counsel- 
lors ;” and that by s. 1 provided “No person shall be refused a license 
under this Act on account of sex” (Hurd, ut supra, cap. 13, par. 1). 

One of the Federal Courts was equally hostile. Mrs. Belva A. 
Lockwood in 1873 applied to be admitted as attorney and counsellor- 
at-law of the Court of Claims at Washington, a Federal Court of the 
United States. The Court held that the responsibilities of such a posi- 
tion were inconsistent with the holding of an office by a woman, and 
“a woman is without legal capacity to take the office of Attorney.” 
In re Mrs. Belva A. Lockwood, exp. 9 Ct. of Cl. (Nott & Hop.) 346: 
sustained in the Supreme Court, 154 U. S. 116. Shortly afterwards the 
Supreme Court of the United States (October Term, 1876) refused 
to admit Mrs. Lockwood to practice in that Court “in accordance with 
immemorial usage in England and the law and practice in all the 
States until within a recent period.” (See 131 Mass. Rep. at p. 383). 

Very shortly thereafter Congress acted: The Act of Congress, 
Feb. 15, 1879, chap. 81 (20 Stat. L. 292) provides: “Any woman 
who shall have been a member of the Bar of the highest Court of any 
State or Territory or of the Supreme Court of the District of Colum- 
bia for the space of three years and shall have maintained a good 
standing before such Court, and who shall be a person of good moral 
character, shall, on motion and the production of such record, be 
admitted to practice before the Supreme Court of the United States.” 
Under that statute, Mrs. Lockwood was admitted to practice in the 
Supreme Court. She was also admitted to practice in the Supreme 
Court of the District of Columbia and in certain of the State Courts, 
but her application was rejected in Virginia. The Supreme Court of 
the United States gave her no relief, (1893), 154 U. S. 116—and Vir- 
ginia is still joined to its idols. 

Miss R. Lavinia Goodell was no more successful in the Wisconsin 
Court in 1875; the Chief Justice, Ryan, thought that “reverence for all 
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womanhood would suffer in the public spectacle of woman so en- 
gaged ;” and in the absence of a statute her application was refused. 
In re Goodell, (1875), 39 Wis. 232. 

Massachusetts then spoke to the same effect. Miss Lelia J. Rob- 
inson was refused admission as an attorney and counsellor of the 
Supreme Court—she was not a “citizen” or a “person,” and without 
“clear affirmative words in a Statute” the Court’s hands were tied. 
Re Lelia J. Robinson, (1881) 131 Mass. 376. 

The “clear affirmative words” soon came; on April 10, 1882, a 
statute was approved, c. 139, “The provisions of law relating to the 
qualification and "admission to practice as attorneys-at-law shall 
apply to women.” A similar decision in Oregon, In re Leonard, 
1885), 12 Oregon 93, refusing admission to Mary A. Leonard led to 
the passing in i885 of the statute, “Hereafter women shall be entitled 
to practice law as attorneys in the Courts of this State upon the same 
terms and conditions as men.” See Lord’s Oregon Law, s. 1079. 

Tennessee in 1893 refused admission as a notary public to Miss 
fF. M. Davidson in a decision which was considered to indicate that a 
woman could not be an attorney—the Act of 1907, chap. 69, made the 
law clear—“Any woman of the age of twenty-one years and otherwise 
possessing the necessary qualification may be granted a license to 
practice law in the Courts of this State.” (See Thompson’s Shan- 
non’s Code of 1917, s. 5779, a. 6). 

Some other like decisions in the State Courts led to special legis- 
ation; but in most States, the Courts interpreting general legislation 
took a different view. The first admission was in a State in the Mid- 
ile West. Iowa in 1869 admitted Mrs. A. A. Mansfield under a statute 
providing that “any white male person” may be admitted because the 
ifirmative declaration did not by implication deny the right to women. 
Missouri came next—the Court admitted Miss Barkalow; Maine ad- 
mitted Mrs. C. H. Nash in 1872. To make the matter absolutely clear, 
chap. 98 of the Public Laws of 1899 enacts “No person shall be denied 
idmission or license to practice as an attorney-at-law on account of 
sex.” In the Federal Court, District of Columbia, Miss Charlotte E. 
Ray was admitted about 1873; and in 1874 Miss Hewlett was admitted 
vv the Federal District Court (Illinois); and the Federal District 
Court (lowa) also admitted a woman. See 39 Wis. at pp. 238, 239. 

In New Hampshire, in 1890 the petition of Mrs. Marilla M. 
Ricker, a widow, to be admitted to practice law was granted, the well- 
known Chief Justice Doe writing an elaborate opinion with a wealth 
it learning more or less applicable. He came to the conclusion that a 
voman was a “citizen” and a “person ;” and an attorney not taking an 
ficial part in the government of the State (for which women are 
lisqualified by the Common Law) there was no reason why a woman 
‘ould not be an attorney. In re Rikver’s Petition, (1890), 66 N. H. 20%. 

Colorado took the same view in 1891 when Mrs. Mary S. Thomas 
vas admitted to the practice of law; she was a “person” and an attor- 
ney did not occupy any “civil office.” In re Thomas, (1891), 27 Pac. 
Rep. 707; 16 Colo. 441. 

Indiana held the same way in 1893—In re Petition of Leach exp.. 
(1893), 134 Ind. 665. 
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The Connecticut Court of Errors In re Mary Hall, (1882), 59 
Conn. 131, had gone back to the legislation of 1750 in the attempt to 
interpret the more recent legislation, and holding that Mary Hall was 
a “person” admitted her to practice—one learned Judge differing from 
his three brethren.—Mr. Justice Riddle in Journal of Comparative Leg. 
tslation. | 





THE INDETERMINATE SENTENCE 





The new era in the life of the world following immediately upon 
the treaty of peace is certain to bring with it fundamental changes 
in the law as well as in the institutions of society and government. 
The duty of the lawyer will be to oppose changes that have no other 
merit than novelty. On the other hand, he will probably be among 
the first to appreciate the value of changes which will strike down 
practices intrenched in precedent but which have their origin in feuda! 
arrogance or superstitious ignorance. 

No branch of the law is in greater need of a new survey of its 
original foundations than the law of crimes. - But this is a task we 
do not presume to undertake. “To disentangle and trace all the 
aspects and details of modern criminal law,” says Professor Wig- 
more, “in their development amidst the congeries of law, morals, 
religion, and custom, in successive past epochs, is a huge and delicate 
task, which might well make the boldest historian halt.” 

But many brave spirits, since the time that John Howard started 
his prison reform agitation in England, have opened up many patb- 
ways into the dark labyrinth of criminal law and punishment. Prod- 
ably the most conspicuous recent discovery is that crime is the result 
of disease—a product of a defective mentality, usually an absence of 
will power. “Crime,” says Prof. Keedy, of the University of Penn- 
sylvania, “is generally the failure of the individual to restrain a 
instinctive impulse.” With that idea as a starting point the prin- 
ciple of group retaliation involved in the punishment of crime 1s 
giving place to the idea of correction and rehabilitation of the i- 
dividual. 

While we are quite convinced that the fear of punishment deter: 
many persons from the commission of crime, we are not certail 
whether such fear serves that purpose in the majority of cases, espt- 
cially after the first offense. A survey of finger prints at Black- 
well’s Island, in 1915 shows 48 per cent. of all inmates betwee? 
1911 and 1915 had been there previously and that 25 per cent. ha¢ 
been committed four or more times in that period. One woman was 
committed 104 times in 1914 for immorality! This large percentagt 
of so-called “repeaters” proves not only that imprisonment is 1° 
deterrent but actually encourages crime by developing the criminal 
instinct. 

The imposition of fines is, with the exception of a few conver 
tional offenses, such as violating speed laws, etc., worse than useless 
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It is a sort of imprisonment for debt where the poor languish in jail 
and the rich escape. In some cases the fine is simply regarded by 
the gambler or the prostitute as a sort of license fee for continuing 
their business, which in most cases does not appear larger than the 
traffic is willing to bear, especially if thereby it is able to eliminate 
competition and to create for itself a sort of monopoly in crime. 

Among many worthy suggestions for the reform of our criminal 
law to all of which, of course, we cannot refer at this time for lack 
of space, we wish to emphasize the importance of adopting, and 
extending the principle of the indeterminate sentence as being urgent 
and necessary to the future progress of reform in the administration 
of the criminal laws. To illustrate the importance of this reform, it 
is related that in one State, where it is optional with the Court to 
impose an indeterminate sentence or not, the defendant, a prostitute. 
pleaded to be sent to jail for a definite period rather than to be sent 
to an industrial farm under an indeterminate sentence. The explana- 
tion of the strange request is simple. The unfortunate woman was 
wedded to her life of sin which was as hard to give up as it was for 
the drunkard to give up his drink or the opium eater to be deprived 
of his drug. It is clear, therefore, that for first offenders, the in- 
determinate sentence, coupled as it must be with supervision by a 
board of guardians or officials who seek to correct the habits of life 
and thought of the offender, is likely to prove to be a reform of great 
importance. 

The main objection to the indeterminate sentence on the part of 
some lawyers is that it interferes with the prerogative of the Court 
to determine the extent of the punishment to be assessed for crime 
It is difficult to show to those who are imbued with the retaliatorv 
and deterrent idea of punishment that a new conception is involved 
in the indeterminate sentence, to wit, the correction and reform of 
the individual and his separation from old offenders whose cases are 
often hopeless. The indeterminate sentence, as is well known, treats 
criminals in relation to imprisonment as physicians treat sick men 
in relation to hospitals. The patient is sent to a hospital until cured 
or proved incurable. This is the modern and revolutionary attitude 
to crime. It does away with the idea of retribution and substitutes 
the idea of helpfulness. 

The objection that the indeterminate sentence adds to the length 
of term of imprisonment is true only in a sense. Of course the term 
for every offense will be and must be long enough to effect a change 
in the moral and mental attitude of the offender ; but if it prevents 
the offender from becoming a “repeater,” or a confirmed criminal. 
crowding our jails year after year on repeated commitments, society 
gains in the long run in the mere matter of expense necessary to 
administer the criminal law, aside from other considerations, and the 
offender himself can well afford to spend a few extra months if 
necessary (the duration of his confinement being wholly dependent 
on his good conduct) if thereby he is made better able to control his 
impulses and to fit himself for a life of usefulness—Central Law Journal. 
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SMITH v. MIDDLE TOWNSHIP 





(N. J. Supreme Court, Feb. 18, 1919) 
Loeal Option Law Constitutional— Delegation of Legislative Power 


Rule by Melville V. Smith against the Township of Middle, Cape 
May County, to show cause why certiorari shouid not issue to review 
a special election under the Local Option Law. 


Argued November term, 1918, before Parker and Minturn, JJ. 
Mr. Charles A. Bonnell and Mr. Harry Heher for Prosecutor. 
Mr. Harry W. Gill for Defendant. 


PARKER, J.: Apart from questions already decided by us in 
the recent case of Michelsohn v. Wall Township, and now decided 
adversely to prosecutor on the authority of that case, the only point 
now raised that need be specially noticed is the further constitutional 
one that the Local Option Act (P. L. 1918, c. 2) purports to confer 
an unconstitutional delegation of legislative power, by placing it 
within the power of ten per cent. of the voters of the municipal unit 
to require a special election on the question of prohibition instead 
of leaving the determination of this question to the vote at the next 
general election. The argument seems to be that, conceding the 
propriety in a constitutional sense of submitting the question at a 
general election, if 20 per cent. of the voters sign the petition, this 
is as far as the Legislature can go, and when it provides that if 30 
per cent. or more sign, the election shall be special, it goes too far. 
by delegating power unconstitutionally, and also by creating an 
unconstitutional classification of municipalities, i. e., those in which 
a special election is held, and those in which the g¢eneral election 
suffices. 

On the first branch of the argument the cases of Rutten v. Pater- 
son, 73 N. J. Law, and Gilhooly v. Elizabeth, 66 N. J. Law, 484, are 
relied on. Neither is in point. What was condemned in those de- 
cisions was not the calling of a popular election to determine whether 
ward lines should be changed upon the application of a small minority 
of citizens, but the attempt to empower such a minority actually to 
effect the change by a mere petition making it mandatory on certain 
officials to proceed. In the case at bar a substantial minority can call 
for an election on the question of prohibition, at which all citizens are 
entitled to vote thereon. This is of course the timeworn and standard 
method of referendum. It is that laid down in the Civil Service Ac‘ 
(P. L. 1908, p. 235; C. S. 3795, 3806) by a petition of 500 voters in 
first and second class counties and cities. 250 voters in third class 
counties and cities, and 5 per cent. of the electorate in all other 
municipalities; and this plan was approved in Booth v. McGuinness, 7% 
N. J. Law, 346. In this Act the Legislature seems to have thought 
it sufficient to have the matter decided at a general election. When 
the Walsh Act was passed the Legislature considered the referendum, 
when ordered, important enough to be voted at a special election in 
all cases (P. L. 1911, pp. 462, 481; P. L. 1915, p. 12) ; and this on the 





a. = 





BURNS V. EDISON. 141 


petition of 20 per cent. of the voters. In neither case has the con- 
stitutionality of the provision been successfully attacked. 

In Paul v. Gloucester, 50 N. J. Law, 585, the Act examined was 
Chapter 110 of the Laws of 1888 (P. L. p. 142), and this provided that 
on the petition of 10 per cent. of the voters of the county there should 
be a hearing before the Judges of the Circuit Court, as to the suffi- 
ciency of the petition, very much like the council hearing provided under 
the Act now being considered; and this was upheld by the Court of 
Errors and Appeals. 

We have pointed out the Civil Service Act on the one hand and 
the Walsh Act on the other, as indicating that it is the Legislature 
and not the petitioners which determines the question of general or 
special election. What it has said is this: If at least 20 per cent. 
petition, there shall be a referendum election; we think if as many as 
30 per cent. petition, the election should be special, because the evi- 
dent sentiment in favor of prohibition is strong enough to justify 
early action; but if less than 30 per cent. petition, we see no reason 
for putting the municipality to that expense. A similar argument, 
which we undertook to answer in Michelsohn v. Wall was that the 
Legislature had delegated to citizens the power of imposing greatly 
increased punishment for violation of the liquor law, because that 
law if adopted carried those increased penalties. The answer was 
that the penalties were incidental to the Act, like the penalties for 
violation of the Civil Service Act. 

As to the claim that there is created an unconstitutional classifi- 
cation of municipalities, we can see no substance in it. The Act lay; 
down a uniform working rule for all municipalities of every statutory 
class, providing for a vote by referendum at the general election on 
compliance with certain conditions, and a vote at a special election 
on compliance with others. The distinction is based on a thoroughly 
rational general ground, which is the apparent strength of popular 
sentiment in each several community; precisely the same ground as 
that determinative of the question of election or no election. If this 
creates classes of municipalities—and we think it does not—they are 
at least entirely legitimate and rational classes and in no sense illusory. 

The allocatur will be denied. 





BURNS v. EDISON 


(N. J. Supreme Court, Feb. 18, 1919) 
Workmen’s Compensation— Aetion to Enforce Agreement to Pay Certain Sum— Evidence. 
Case of Esther Burns against Thomas A. Edison for compensa- 


tion under the Workmen’s Compensation Act. On certiorari by 
defendant. 


Messrs. Kalisch & Kalisch for Prosecutor. 
Mr. Arthur B. Seymour for Respondent. 


PARKER, J.: The principal difficulty in this case arises out of the 
fact that though the petition for compensation counted on a fatal acci- 
dent alleged to have arisen out of and in the course of the employment 
of petitioner’s husband, the proof was confined to an alleged agree- 
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ment for compensation between petitioner and one Henderson, con- 
ceded to have been the authorized agent of the employer, prosecutor. 

Prosecutor’s counsel on the hearing undertook to show by testi- 
mony that death had not occurred by reason of any such accident as 
claimed, but by reason of an occupational disease. The Court over- 
ruled the offer on the ground that the agreement estopped the em- 
ployer from showing such facts, because it had been accepted and 
acted on and the statutory year had run, so that (as he held) a claim 
based purely on the accident was barred. It is not quite clear whether 
the award was based on the agreement as a contract or on a right of 
action under the statute of which the contract was evidential ; but the 
question of limitation was apparently the factor which decided the 
Court in favor of a binding estoppel and led to the exclusion of the 
evidence. In either event, however, there was harmful error which 
requires a reversal. 

The course of the proceeding was as follows: The petition, filed 
September 27, 1917, counted on an accident occurring September 2, 
1915, over two years previously, and alleged that about October 1, 
1915, an agreement had been made between petitioner as widow, in 
behalf of herself and one child, for a weekly payment of $6.06 during 
the 300 weeks prescribed in the statute (P. L. 1911, p. 139, par. 12; P. 
L. 1913, p. 305; P. L. 1914, p. 499); that thereunder payments were 
made for 78 weeks and then ceased; and prayed an award of compen- 
sation. The answer set up, in addition to denial of the accident and 
of the agreement, that the contract if made was one not to be per- 
formed within a year, and was not in writing. The finding of the 
Court on the facts was that deceased was at the time in question in 
the employ of prosecutor, earning $15.15 per week; that he sustained 
an accident, describing it as in the petition, and that said accident arose 
out of and in course of his employment; that it resulted fatally; that 
prosecutor had due notice, etc.; and awarded $6.06 for 300 weeks, less 
moneys already paid. The award makes no mention at all of any 
agreement as a basis of recovery. 

At the trial the only proof was, in addition to formal matters, 
that deceased worked for prosecutor at the time of his death; that a 
claim for compensation was made and an oral agreement entered into 
for compensation, under which certain payments were made. Peti- 
tioner’s counsel offered certain letters, which are now claimed to take 
the agreement out of the statute, and rested, declining to go into proof 
of the actual occurrence of an accident, frankly stating to the Court 
that it was a question of occupational disease, and it was possible that 
petitioner could not recover anything, and stating his theory of the 
case to be that, “The Court order compensation paid in accordance 
with the agreement entered into between the parties.” The Court 
demurred to this, but after a considerable colloquy, reached the result 
already stated on the ground of estoppel, and without specifically 
ruling either that the recovery could be on the agreement or must be 
on the proved facts of accident. The formal finding, as we have just 
said, is predicated solely on the accident. 

We do not find it necessary to decide the rather interesting ques- 
tion whether the statute of frauds is operative. The letters relied on 
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by petitioner as writings to satisfy the statute do no more than indi- 
cate inferentially that there is some arrangement between the parties 
for payment of money, but no terms of such arrangement can be gath- 
ered from them. On the other hand, it may be that the complete per- 
formance of the contract was not necessarily to be within a year. 
True, the payments are primarily for 300 weeks; but the Act says 
(paragraph 11) that in case of death of any dependent within that 
period, or remarriage of a widow, his or her right to compensation 
shall cease. Hence, if the agreement was to pay according to the re- 
quirement of the statute, and not absolutely for 300 weeks, the case 
might be within the rule in Eiseman v. Schneider, 60 N. J. Law, 291. 
As just stated, we do not decide the point. 

Taking the theory of a suit purely on the contract, we are of opin- 
ion that the Court of Common Pleas could not entertain such a claim 
under the Compensation Act. It was held by the Court of Errors and 
Appeals, in the very recent case of Holzapfel v. Hoboken Manufac- 
turers’ Association, that an agreement such as that claimed to exist 
in this case may be sued on in the Supreme Court, and we suppose as 
a corollary, in any court of ordinary common law jurisdiction, but 
necessarily under common law procedure, including the right of jury 
trial, which is not a feature of the Compensation Act. The only con- 
tract supporting a petition under the Compensation Act is that con- 
cusively presumed by the statute from the fact of employment, which 
is, that in case of accident within the terms of the statute there shall 
be compensation. True, a later agreement to pay is unquestionably 
evidential of the right to compensation, and has the effect of avoiding 
the one-year limitation in certain cases. Dupont Powder Co. v. Spo- 
cidio, 88 N. J. Eq. 210. But the right of recovery rests on the contract 
presumed by the statute to have been made at the time of employ- 
ment, and often recovery is had not only apart from a later contract 
but in spite of it. Comp. Act, par. 20; Holzapfel Case, supra. 

On the other hand, viewing the case as a suit for compensation 
under the statute based on proof of accident, as the formal record 
indicates it was treated, the Court clearly erred in excluding proof that 
no accident had occurred. This of course went to the root of the case; 
and the estoppel theory is untenable. As we have just seen, the exist- 
ence of an agreement subsequent to the alleged accident and within the 
one-year period, as in this case, voids the limitation. Dupont v. Spo- 
cidio, supra; Benjamin & Johnes v. Brabban, 90 N. J. Law, 355, 
affirmed. The agreement testified to, so far as concerned the occur- 
rence of an accident arising out of and in the course of employment, 
was evidential, but nothing more. Like any admission out of court, 
it could be qualified or contradicted by parol evidence. Wigmore, Ev. 
sec. 1058. See Gibbons v. Potter 30 N. J. Eq. 204; 31 N. J. Eq. 374. 
If defendant could have shown to the satisfaction of the Court, as he 
offered to do, that no accident in fact occurred as claimed, the defence 
toa compensation suit would have been perfect, whatever might have 
been the right of recovery at common law on the agreement as a com- 
promise and settlement of a disputed claim. 

The judgment will be reversed, and the cause remanded for a new 


* in order that the essential facts may be determined on proper 
evidence. 
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FEIR v. WEIL BT AL. 


(Court of Errors and Appeals, Mar. 3, 1919) 
Syllabus by Court. 


Factory Act—Injuries to Child Under 14—Estoppel in Pais.—1. Under the 
Factory Act, P. L. 1904, p. 152, an action for injuries to a child under fourteen 
years of age, employed in violation of the statute, based upon the common law 
liability of the employer, may be maintained, where the breach of such statute 
is the efficient cause of the injury of which the plaintiff complains. This ig go 
where the statute itself gives no civil remedy or private right of action. The 
breach of such a statute may be prima facie evidence of negligence. Evers y, 
Davis, 86 N. J. L. 196; Hetzel v. Wasson Piston Ring Co., 89 N. J. L. 201, 


followed. 
2. One who employs a child under fourteen years of age, in violation of the 


Factory Act P. L. 1904, p. 152, does so at hig peril; unless at the time of em- 
ployment of the child he complies with the third (3) section of the Act. The 
proofs of age required under that section shal] be conclusive evidence of the age 


of the child. 
3. Whether it is practicable or not to guard or cover machinery and stil 


operate it, is a jury question, where the facts are in controversy. 

4. The doctrine of estoppel in pais, as applied to infants, is not applicable 
to the facts of this case, viz., the employment of a child under fourteen years of 
age in violation of the Factory Act, P. L. 1904, p. 152. The case of LaRosg vy. 
Nichols, 103 Atl. 201, distinguished. 

Case of John Feir by next friend, Plaintiff-Respondent, against 
Charles M. Weil and Joseph Whitehead, Defendant—Appellant. 


Messrs. Lindabury, Depue & Faulks (also Mr. William B. 
Gourley, of counsel) for Appellants. 


Mr. Frank H. Pierce for Respondent. 


BLACK, J.: The essential facts in this case, summarized in 
brief, are: Sometime in February, 1916, the plaintiff was employed 
in the defendants’ silk factory at Boonton, N. J. Prior thereto he 
had lived with his mother in Shamokin, Pa. On October 26, 1915, he 
applied to the school authorities in Shamokin for an employment 
certificate; at that time both the plaintiff and his mother advised the 
school authorities that he was fourteen years, nine months and six- 
teen days old. Later he came to Boonton to live with his uncle, 
who had been employed by the defendants. 

In reply to inquiries by defendants’ superintendent, the uncle 
stated to him that the plaintiff was fifteen years old. Later the uncle 
brought the plaintiff to the superintendent and upon inquiry as t 
the age of the plaintiff, they both stated that the plaintiff was fifteen 
years old, at the same time presenting the employment certificat: 
from the superintendent of schgols in Shamokin, Pa., signed by the 
plaintiff, showing that on October 26, 1915, the plaintiff was fourtees 
years, nine months and sixteen days old, which, at the time of his 
employment by the defendants in February, 1916, would make him 
more than fifteen years old. 

Relying upon these representations, the defendants employed the 
plaintiff and set him to work as a bobbin boy. Subsequently, in the 
latter part of September, 1916, while working on a spinning machine 
or frame in the defendants’ silk factory, the plaintiff testified that he 
was injured. The injury necessitated the amputation of his left arm 
at the elbow. Suit was instituted against the defendants to recover 
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damages for the injury sustained. ‘The trial resulted in a judgment 
for the plaintiff in the sum of four thousand ($4,000) dollars. 

At the trial the plaintiff’s age was given by testimony and by 
his baptismal certificate, which not only states the date of the bap- 
tismal ceremony, but also the date of birth (P. L. 1904, p. 152, par. 4), 
which was on the twelfth day of June, 1903, so that, at the date of 
employment in February, 1916, the plaintiff was not thirteen years 
old. At the date of the injury in September, 1916, he was less than 
four months past thirteen years old. 

The age of the plaintiff was one of the issues submitted to the 
jury to determine; their verdict in favor of the plaintiff determines 
that fact. 

The defendants’ appeal alleges seven grounds of appeal, which 
are argued under three heads in the appellants’ brief. These questions 
are ali disposed of by a discussion of the meritorious or fundamental 
question involved in this case, viz., whether the employment of a child 
under fourteen years of age, in violation of the Factory Act (P. L. 
1904, p. 152, par. 1), is evidence of negligence out of which a right 
of action, based upon the common law liability of the employer, may 
be maintained, when it is shown that the breach of such a statute 
was the efficient cause of the injury of which the plaintiff complains. 
The appellant attempts to meet this question in the brief, arguing 
that this fact is not sufficient to impose any civil liability for an injury 
maintained during the course of such employment. The statute in 
question merely provides for a penalty to be imposed by the State 
upon its violation, and does not itself give any private right of action 
predicated upon its violation. The pertinent parts of the statute are: 


(Par. 1): “No child under the age of fourteen years shall be 
employed, allowed or permitted to work in any factory, workshop, 
mill or place where the manufacture of goods of any kind is carried 
on; any corporation, firm, individual, parent, parents or custodian of 
any child who shall violate any of the provisions of this section shall 
be liable to a penalty of fifty dollars for each offense.” 


Then follows in Par. three provisions in reference to native-born 
children and foreign-born children; what proof of age at the time of 
the employment of a child shall be conclusive evidence of the age of 
a child in a suit against such employer for a violation of section one 
of the Act, which, in this case, it is admitted was not followed or 
complied with. 

The Courts of the United States have quite uniformly held that 
an employment of a child in contravention of such a statute gives 
rise to an action, but the Courts are not uniform or harmonious in 
the language used to clothe or express that rule of liability. Thus. 
some Courts say that the employment in violation of the statute is 
in itself either negligence per se or prima facie evidence of negligence, 
while others say it is at least presumptive evidence of negligence or 
conclusive evidence of negligence, or that the proof of the breach 
of the public statute will support a right of action. 

As our research has revealed no case, and none has been cited 
by the appellant, in which the right of action has been denied, the 
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exact expression of the rule, therefore, would seem to be unimport- 
ant. These attempts to formulate a rule, at best, are confusing, rather 
than illuminating. The gist of civil liability is the negligence of the 
master in employing a person of such tender years where the Legis- 
lature has forbidden the employment. The cases are collected and 
carefully annotated in the case of Elk Cotton Mills v. Grant, 140 Ga, 
727; 48 L. R. A., N. S., 657; many, if not most of the cases, holding 
and stating the rule to be that such employment constitutes negligence 
per se or is prima facie evidence of negligence. Koester v. Rochester 
Candy Works, 194 N. Y. 92; Inland Steel Co. v. Yedinak, 172 Ind. 
423. Proof of such employment in violation of the statute makes a 
prima facie case of negligence. Fitzgerald v. International, etc., Co.,, 
104 Minn. 138. 

So the employment of a child in violation of the statute may itself 
be the proximate cause of the injury sustained by the child while 
engaged in the master’s service. Thomas Madden Son & Co. vy. 
Wilcox, 174 Ind. 657; Casperson v. Michaels, 142 Ky. 314. 

The child may show that his injury resulted from the negligence 
of the master, merely by showing a violation of the statute, provided 
such violation contributed directly to the injury, or was the efficient 
cause of the injury of which the plaintiff complains. That such prox- 
imate cause might arise from the fact of the child’s immaturity, ren- 
dering the child incapable of appreciating the dangers in which he 
was placed: see Berdos v. Tremont, etc., Mills, 209 Mass. 489. So it 
has been held that a child employed in violation of the statute is not 
chargeable with contributory negligence, or with having assumed the 
risks of employment in such occupation. Lenahan v. Pittston Coal 
Mining Co. 218 Pa. St. 311, 314; Thomas Madden Son & Co. v. Wil- 
cox, 174 Ind. 657; Inland Steel Co. v. Yedinak, 172 Ib. 423. This Court 
so held in the case of Hetzel v. Wasson Piston Ring Co., 89 N. J. L. 
201, 98 Atl. 306; that under this Act, now under discussion (P. L. 1904, 
p. 152, par. 1), an action for injuries to a child employed in violation 
of the statute, based upon the common law liability of the employer, 
may be maintained, and said its primary object (i. e., the statute) is 
the protection of children, who are too young to appreciate the dan- 
gers arising out of work in places such as those described in the Act; 
and in order to make that protection complete, the Legislature left no 
loophole for the escape from its provisions of either the employer or 
the parent. 

In an illuminating case in this Court, (Evers v. Davis, 86 N. J. L. 
196, in which the Tenement Housé Act of 1904, P. L. p. 96, was under 
discussion), it was held that the action of negligence was the proper 
remedy by which to obtain whatever benefit upon common law prin- 
ciples inured to the plaintiff from such a penal statute, which of 
itself gave no remedy or private right of action. 

Stating the question, What is upon common law principles the 
effect of statutes, such as the one under consideration, upon the action 
of negligence? the Court said: “The familiar expression that the breach 
of such a statute is ‘negligence per se’ or is ‘prima facie evidence’ of 
negligence, seems to postpone elucidation, rather than to contribute 
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to it, while the implication that proof of a breach of a public statute 
will support a private recovery is positively misleading.” 

This disposes of the point, that it was error for the trial Court 
not to non-suit the plaintiff or direct a verdict for the defendant, be- 
cause there was evidence from which it was permissible for the jury 
to infer negligence of the defendants. Of course it is not pretended 
that if the child was hurt or became sick, from some cause entirely dis- 
connected with his employment, the mere fact that there had been an 
employment in violation of the statute would give rise to an action in 
such a case. 

It was not error for the trial Court to refuse the defendants’ re- 
quests to charge, as follows: “The question is, whether, under all the 
circumstances of the case, the employer was justified in believing that 
the plaintiff was of sufficient age to authorize his employment under 
the statute.” Of like import was the third request to charge, which 
was refused. The statute itself answers the question adversely to the 
contention of the appellant. The language is mandatory; no child 
under the age of fourteen years shall be employed. Contra, under the 
New York statute, Koester v. Rochester Candy Works, 194 N. Y. 92. 

It is not a question of whether the employer believed the child 
was over the prohibited age, but whether or not he was: De Soto, etc., 
Co. v. Hill, 179 Ala. 186, 194. 

Again, if the statute is violated, the question is not whether the 
defendant exercised reasonable care in an effort to comply with the 
Act, but, where compliance is possible, it is the only justification 
which the law will accept. Lenahan v. Arasopha Mfg. Co., 240 Pa. St. 
292. So the master must ascertain at his peril the true age of the 
child. Inland Steel Co. v. Yedinak, 172 Ind. 423, 430; American Car, 
etc., Co. v. Armentraur, 214 Ill. 509, 514. 

The trial Court left it to the jury to say whether it was practi- 
cable to guard the machine, basing the charge upon the testimony of 
Mr. James A. Ranier, the superintendent of the defendant company 
for thirty-eight years, that it was practicable to cover the whole ma- 
chine and still operate it. This under the evidence was a jury ques- 
tion. Dix v. Union Ice Co., 76 N. J. L. 178. See Mika v. Passaic Print 
Works, 76 Ib. 561. 

The only other point that calls for discussion is whether the doc- 
trine of estoppel in pais, applied to an infant by this Court in the case 
of LaRosa v. Nichols, 105 Atl. 201, is applicable. The doctrine of 
estoppel is not applicable, because, in the first place, it may be said, 
while not legally controlling, perhaps, the facts are entirely dissimilar. 
In that case, the infant made a contract, the benefit of which he 
obtained and retained, and the Court held the minor will not be per- 
mitted to set up the privilege of infancy. It is entirely settled that 
the contracts of infants are not absolutely void but only voidable. 
But a more vital distinction than the mere dissimilarity of the facts 
may be found underlying the principle involved; thus, the doctrine of 
infancy as a defence is a creature of the common law. The Legisla- 
ture in its wisdom may depart from it. In this class of cases now 
under discussion the Legislature under its police power has said there 
shall be no valid contract. The Legislature has laid its hand alike 
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upon the employer, the infant and the parent. This inhibition is based 
upon an economic principle beneficial to the State for the protection 
of child life, and is aimed primarily at the employer. So, we conclude, 
that there is nothing in the doctrine of estoppel applied to infants in 
the case of La Rosa vy. Nichols, 105 Atl. p. 201, which militates against 
the result we have reached in this case. 

This is in harmony with the cases in other jurisdictions on this 
point. De Soto Coal, etc., Co. v. Hill, 179 Ala. 186, 194; American Car, 
etc., Co. v. Armentrant, 214 Ill. 509, 514; Krutlies v. Bulls Head Coal 
Co., 249 Pa. St. 162, 169; Berdos v. Tremont, etc., Mills, 209 Mass, 
489, 495; Syneszewski v. Schmidt, 153 Mich. 488, 455; [b. 652; Sims y. 
Everhardt, 102 U. S. 300. 

This disposes of all the questions involved in this case. There 
being no error in the record, the judgment of the Circuit Court of 
Passaic County is affirmed. 





WBRISS v. WEISS 


(Essex Circuit Court, April 1, 1919) 
Slander— Words Used After a Judiciul Decision— Amount of Damages. 


Case of Rosa Weiss against Morris Weiss. On rule to shox 
cause. 


Mr. Edward Schoen for Plaintiff. 
Mr. Philip Schotland for Defendant. 


DUNGAN, J.: This case was tried before Hon. Frederic Adams 
in the Essex Circuit Court on Monday and Tuesday, January 20th 
and 21st, 1919, and resulted in a verdict in favor of plaintiff for $5,000 
on the fifth count in the complaint. A rule to show cause was allowed 
by Judge Adams returnable before me, and the matter was argued 
on Friday, March 21st, 1919, upon two grounds: 

lst, That it had not been proven that the slanderous words were 
spoken of and concerning the plaintiff. 

2nd, That the damages are excessive. 

There can be no question about the identification of the person 
of whom the words were spoken. The testimony all indicates at 
they were spoken of the plaintiff, and Miss Blumberg (at page 1%) 
says that when the defendant made the statement charged in the fiith 
count of the complaint, on Broad Street, after coming down from tke 
divorce trial in the Chancery Court, he used Mrs. Weiss’ name. 

It appears that these words Were spoken immediately following 
the divorce trial of Dr. Weiss against his wife, the plaintiff in thi: 
suit, and immediately following the dismissal of Dr. Weiss’ complaint 
against his wife and the decision by the Vice-Chancellor that Mrs. 
Weiss was not guilty of the adultery which he had charged against 
her. 

The same or similar words spoken before the decision in the 
divorce case, possibly made in the belief that they were true, prob- 
ably would not have warranted damages in so large a sum, but the 
slanderous words which the jury found the defendant had spoker 
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concerning the plaintiff were, as stated, after the Vice-Chancellor 
had found that it was not true that she had committed adultery with 
fohn Cary, the co-respondent in the divorce suit, to whom the slan- 
derous words were spoken after the trial in the presence of others. 
it may be that when the defendant had accused the plaintiff to her 
husband some time before the divorce of having been intimate with 
Cary, he did so in the belief of his truth and that it was his duty to 
tell his brother; but it certainly was reprehensible for him to do so 
after the Vice-Chancellor had found Mrs. Weiss to be innocent of 
the charge that she had committed adultery wita Cary; and the jury 
was entirely justified in finding such statement then made to have 
heen made with actual malice, such malice as warranted the imposi- 
tion of substantial exemplary damages; a sum sufficiently substantial 
to punish him for his malicious slander. 

What would be sufficient to punish a man of small means, would 
be no punishment at all for one of large means, and it appears that 
the defendant was a manufacturer of hospital and surgical furniture, 
with a factory in Irvington and an office in New York and another 
in Brooklyn, and that he was the owner of real estate worth $50,000 
to $60,000, or more. 

Taking into consideration the character of the slanderous state- 
ment; when, where and to whom it was made, and the defendant’s 
business and means, I think the verdict is not so excessive that either 
a new trial should be granted or the verdict reduced. 





STATE v. FULLER 


(Essex Oyer and Terminer, April, 1919) 
Common Scold—Indictment Upheld. 


Mrs. Hildegarde Swinton Fuller, of Millburn, was indicted by the 
grand jury of Essex county at the December term as being a common 
scold. Mr. Frank M. McDermit, her counsel, moved to quash the 
indictment. 

MARTIN, J., denied the motion to quash on the authority of 
State v. Baker, 53 N. J. L. 45; 12 Corpus Juris, 208, 209, holding that 
the present indictment conformed to that upheld in the Baker case 
although in that case the verdict itself was not sustained because of 
defects in the trial Judge’s charge). 





BOYLAN v. WORTHINGTON CO 


(Second District Court of Jersey City, March, 1919) 
Snow and Ice on Sidewalk—Injuries to Pedestrian Resulting 
Case of William Boylan against H. R. Worthington Co., a cor- 
poration. 
Mr. Harry Unger for Plaintiff. 


Mr. J. Harry Henegan for Defendant. 
_ SOUTER, J.: The defendant is the owner of a factory building 
tronting on Worthington avenue in the town of Harrison, New Jersey. 
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A broad sidewalk extends from the building to the curb. A heavy fall 
of snow was recorded in northern New Jersey between six o’clock P. 
M., December 13, 1917, and three o’clock A. M., December 14, 1917 
The defendant attempted to make a path along the sidewalk through 
this snow by horse-drawn plough. Defendant’s assistant foreman tes. 
tified that this was found impossible, and with a force of men under 
his direction the snow was shoveled from the line of the building to 
the curb, the snow being thrown into the street. I find as a fact that 
subsequently snow was either shoveled or fell from the roof of the 
building onto the sidewalk below between the building and the curb; 
that this snow melted to some extent so as to be covered with an icy 
coating, which made it dangerous for pedestrians using the sidewalk; 
and that the plaintiff in using the sidewalk slipped upon this snow and 
was injured. Testimony is that the plaintiff suffered severe injuries 
from which he is still enduring considerable pain. No physical exan- 
ination was had by the defendant of the plaintiff, and this evidence 
remains uncontradicted. 

It is well settled that the abutting property owner is not respon- 
sible for injuries sustained by a pedestrian where these injuries re- 
sulted from a fall on the ice naturally accumulating on an abutting 
sidewalk, but in artificially accumulating snow, as I have found to be 
the situation in this case, and in allowing said snow to remain in that 
dangerous and negligent condition, the defendant was guilty of neglect 
of duty to the plaintiff for which it is liable in damages. Shipley v. 
Fifty Associates, 106 Mass. 194; Aull v. Lee, 85 Atl. 1018; Lightcap v. 
Lehigh Valley R. R. Co., 94 Atl. 35; Dahlin v. Walsh, 192 Mass. 163, 
77 N. E. 830;6 L. R. A. (N. S.) 6115. 

There will, therefore, be a judgment for the plaintiff against the 
defendant in the sum of $500. 





In Re McDONOUGH. 


(State Board of Taxes and Assessment, Mar. 11, 1919) 
Tazxation—Excmpt Firemen—Law Unoonstiutional. 


In the matter of the application of James McDonough for the 
reduction of the tax assessment for the year 1918 on property situate 
in the town of Montclair, county of Essex. 


THE BOARD (by Mr. Jess): The petitioner in this case is an 
exempt fireman, and as such claims exemption from taxation on a 
valuation of $500 under the adisdelons of section 4 of the Tax Act 
of 1903, as amended by Chapter 7 of the Laws of 1918. The amend- 
ment adds to the class to which the section undertakes to grant par- 
tial immunity from the tax burden “all persons engaged in any branch 
of the military or naval service either of this State or of the United 
States, during the period of the present war.” In all other respects 
the language of the section remains unaltered. 

The question before us for decision on this appeal was decided 
adversely to the contention of the petitioner in the case of Tippett v. 
McGrath, 70 N. J. L. 110; affirmed 71 N. J. L. 338. In that case tt 
was sought to set aside a tax upon the property of a fireman, on 
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the ground that he was entitled to partial exemption from taxation 
by virtue of a statutory provision similar to that upon which the 
petitioner relies in this proceeding. The Supreme Court held that 
exemptions from taxation of property, real or personal, that are based 
not upon characteristics possessed by such property or upon the uses 
to which it is put, but upon the personal status of the owners of such 
property, are void as being in conflict with Article IV, Section 7, 
Paragraph 12 of the State Constitution, which provides that “property 
shall be assessed for taxes under general laws and by uniform rules 
according to its true value.” 

The case there decided was on all fours with that which we are 
now considering, and we are therefore compelled to deny the exemp- 
tion claimed. The re-enactment of the exempting provision of the 
Tax Act amended in the particular above pointed out, does not meet 
the Constitutional obection indicated by the opinion of the Supreme 
Court in the case cited. 

The action of the Essex County Board of Taxation, therefore, is 
afirmed and the appeal dismissed. 





IN Re ORANGE NATIONAL BANK 


(State Board of Taxes and Assessment, Mar. 18, 1919) 


Taxation of Banks— Deduction of Ral Estate of Bank. 


In the matter of the application of the Orange National Bank for 
the reduction of the tax assessment for the year 1918 on the capital 
stock of the bank. 


Messrs. Howe & Davis for Petitioner. 
Mr. Arthur B. Seymour for City of Orange. 


Mr. Benjamin F. Jones, President of Essex Co. Board of Tax- 
ation, for said Board. 


Mr. Herbert Taylor for County of Essex. 


THE BOARD (by Mr. Jess): This is an appeal from the action 
of the Essex County Board of Taxation in refusing to allow deduc- 
tions for certain real estate in ascertaining the value for taxation of 
the shares of the Orange National Bank. 

The method of determining the taxable value of bank shares is 
prescribed by section 2 of the Bank Stock Tax Act as follows: “The 
value of each share of stock of each bank, banking association or trust 
company shall be ascertained and determined by adding together the 
amount of the capital, surplus and undivided profits of such bank, 
banking association or trust company, and deducting therefrom the 
assessed value of the real property of such bank, banking association 
or trust company, and by dividing the result by the number of out- 
standing shares of such bank, banking association or trust company. 
No deduction or exemption shall be allowed or made from the value 
determined as herein provided.” 

For the purposes of assessment the chief fiscal officer of every 
bank is required to file with the County Board of Taxation a state- 
ment showing, among other things, the amount of capital surplus and 
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undivided profits “and the assessed value of its real property.” The 
return filed by the petitioner showed: 


PT cide lspaparwahs seneesa si nonin $150,000.00 
CE. oi. Lee rene pebeseeeewsniee aes en 150,000.00 
EE IDs 6b éwve cid nenceseuane 18,094.27 


$318,094.27 


Total assessed value of real estate......$179,500.00 


In estimating the value of the bank’s shares for taxation, the 
County Board declined to allow the deduction of certain real estate, 
the assessed value of which aggregated $47,300. The action of the 
County Board was based upon the view that the real estate in ques- 
tion was not the real property of the bank within the meaning of the 
taxing act. 

The uncontroverted facts are as follows: The real estate on which 
the controversy hinges consists of lands and buildings, the record title 
to which, at the time of assessment, was in the name of the cashier of 
the bank. The property is carried on the books of the bank under the 
heading “other real estate.” The bank had made loans to the former 
owners of this property and had taken mortgages thereon as collateral 
security. There was default in the payment of the loans, and there- 
upon, in one case, the mortgage was foreclosed and a sheriff’s deed 
for the property was taken in the name of the cashier of the bank. In 
the other case, to avoid foreclosure, the mortgaged property was con- 
veyed directly by the bank’s debtor to the cashier. In the first instance 
the bank also paid off a prior mortgage on the property amounting to 
$14,000. When the cashier acquired the legal title to the real estate he 
immediately executed deeds of conveyance to the bank, but these 
deeds were not recorded. The total investment of the bank’s moneys 
in the several properties involved in the transactions amounts to 
upwards of $45,000. The cashier has at no time had any monetary 
interest whatever in the properties. The bank reports the property 
on its official statements as its own property, and pays the taxes and 
other charges thereon. Heretofore the assessed value of the proper- 
ties has been deducted along with its other real estate in determining 
the taxable value of its shares. 

Upon these facts we think that this real estate is the real property 
of the bank. The language of the statute clearly is comprehensive 
enough to include the property in question. The requirement is not 
that the real estate be “owned” by the bank, but that it be “real prop- 
erty of the bank.” Even if we attribute to these words the same sig- 
nification as the word “owned” we should be obliged to hold on the 
facts in this case that the petitioner’s appeal must be granted. 

The General Tax Act requires that all property shall be assessed 
to the owners thereof. (Pamphlet Laws 1918, page 847, sec. 202). 
An assessment of taxes against a lessee for land held under a lease for 
99 years, renewable to the lessee, his heirs and assigns forever, is not 
in conflict with this requirement. Ocean Grove Camp Meeting Asso. 
v. Reeves, 79 N. J. Law 334. Due regard for the spirit of this ruling 
certainly would not permit us to find that the claim of ownership in 
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the case before us is not well grounded. As already pointed out, how- 
ever, the statute authorizes the deduction of the “real property of the 
bank,” which is about as broad and as non-technical a phrase as could 
be used to express the legislative purpose. The suggestion that the 
effect of the provision is to exempt property from taxation and, there- 
fore, the rule of strict construction applies is not pertinent. The pur- 
pose and consequence of the provision is not to exempt the property 
from taxation, but apparently to prevent it from being taxed twice. 
The capital, surplus and undivided profits of the bank comprehend all 
of its real estate. In other words, this real estate represents an invest- 
ment of part of the bank’s capital, surplus and undivided profits. 

The value of this real estate was reported by the bank to the 
County Board and necessarily was taken into account in fixing the 
value of the shares of stock. If, for example, the value of this real 
property had been charged off its books by the bank at the time of 
submitting its statement to the County Board, the aggregate of its 
capital, surplus and undivided profits would have been reduced to that 
extent and the value of its shares for taxation correspondingly 
lessened. 

If the petitioner did not carry the property in question as real 
estate of the bank, and if this real estate had not entered into the valu- 
ation of its shares, we should come to a different conclusion, but, as 
the facts are, the petitioner should prevail. 





A corporation whose foreman directs the use of a simple tool, 
like a maul, the head of which is loose on the handle, is held liable in 
Cooper v. Penn Bridge Co. 47 App. D. C.—annotated in L. R. A. 
1918D, 1138, for injury to a servant working on another portion of the 
job, by the head flying off while it is being used. 





IN RE LESAEFF 


(State Board of Taxes and Assessment, April, 1919) 


Tax Upon Import Which Had Not Lost its Character. 


In the matter of the application of Anatole Lesaeff for the can- 
cellation of the tax assessment for the year 1918 on property in the 
city of Newark. 


Mr. Milton M. Unger for Petitioner. 
Mr. William J. Kearns for Respondent. 


THE BOARD (by Mr. Jess): This is an appeal from an assess- 
ment of $757,200, levied by the taxing officers of the city of Newark 
against 3,785 casks of carbonate of potash stored in a warehouse in 
Newark. The appeal is based upon the claim that the potash was an 
import and had not lost its character as such when the assessment was 
levied, and that therefore the tax is invalid. 

The facts are, briefly, as follows: Early in 1915 the All Russian 
Congress of Industry and Commerce organized the Central War In- 
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dustrial Committee for the purpose of co-operating with the Czar’s 
government in the manufacture, production and purchase of muni- 
tions and other supplies. To this Committee was given the exclusive 
right of buying and exporting potash from Russia. A delegation was 
sent to the United States to represent the Committee here, with whom 
the petitioner, Anatole Issaeff, came from Russia in the capacity of 
Secretary. The potash in question subsequently was shipped by the 
Industrial Committee from Archangel to New York. It was con- 
signed to Issaeff as the accredited representative of the Committee. 
The potash came in wooden casks. That part of the shipment for 
which space could not be found in warehouses in New York was 
stored in Newark. Warehouse receipts were issued to Issaeff in his 
name.. At the time of the assessment here in dispute this potash was 
still in the original casks in which it was shipped from Russia, and 
still in the same ownership and control. The warehouse receipts 
were, in September or October last, deposited by Issaeff with Coudert 
Brothers, a firm of lawyers in New York who represent Boris Bakh- 
meteff, the Russian Ambassador, who also is a representative in the 
United States of the Central War Industrial Committee. These re- 
ceipts were at the time of the hearing still in the actual custody of 
Coudert Brothers, and they had not been assigned or transferred by 


Issaeff. 

The law is well settled that imports, while retaining their dis- 
tinctive character as such, are not within the jurisdiction of the taxing 
power of the State. The chief criteria of this distinctive character are 
that the thing imported remains the property of the importer, in his 
warehouse, in the original form or package in which it came into the 
country. 

In the case of Gerdan v. Davis, 67 N. J. Law 88, Justice Van 
Syckel, speaking for the Supreme Court, cites Brown v. State of Mary- 
land, 12 Wheat. 436, as holding that the power of the Federal govern- 
ment excludes the right of a State to tax goods imported from a for- 
eign country while remaining in the hands of the importer in original 
packages. The opinion further cites the case of Low v. Austin, 13 
Wall. 29, as settling the question that imports, while remaining in 
original packages, unbroken and unsold, are not subject to State tax- 
ation, and that goods imported do not lose their character as imports 
and become incorporated into the mass of property of the State unt 
they have passed from the control of the importer, or been broken up 
by him from their original cases. 

The goods involved in the assessment under review meet both o! 
the requirements of this test. They were on May 20 last still in the 
original casks in which they were imported, and they were still in the 
control of the importer. The taxing district put in no evidence in sup- 
port of the assessment, and we must therefore base our findings upot 
the facts as submitted on behalf of the petitioner. From these we 
must conclude that the actual importer of the potash was the Central 
War Industrial Committee; that at the taxing date that organization, 
through its agents or fiduciaries in this country, retained title to the 
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potash, and that the potash had not lost its distinctive character as an 


import. 


Hence this property did not have a taxable situs in the city 


of Newark and the assessment must be cancelled. 





MISCELLANY 


ENTRANCE GUALIFICATIONS FOR 
THE BAR 


Editor New Jersey Law Journal. 


SIR:—I wish to support “W. 
M. C.” as to the principle of his 
objection to the report of the 
Committee on Legal Education 
of the State Bar Association. 

No one, I think, can reasonably 
object to efforts to maintain a 
high standard for admission to 
the Bar, but it is possible, in the 
effort to maintain or raise the 
standard, to act on a wrong prin- 
ciple. Since it is desirable that 
the applicant for admission should 
have certain attainments, it 
would, perhaps, seem to be the 
natural, easy method to prescribe 
a certain amount of attendance at 
school or college, which attend- 
ance raises certain presumptions 
of fact as to the desired attain- 
ments. The objection, however, 
which “W. M. C.” pertinently 
makes is that an occasional ambi- 
tious youth may be unable to take 
the course at high school or col- 
lege, or at a law school which 
might be prescribed, and yet, 
through his own efforts and ex- 
traordinary ability, not to say 
genius, he may supply the lack of 
advantages common to young 
men, aspirants to the Bar, and 
equal if not surpass them in a 
grasp as to “the meaning of the 
statute or its constitutionality,” 
and the principles underlying an 
intelligent comprehension of le- 
gal practice. 

The real objection to any re- 
quirements of a prescribed course 


of study of a specific nature, as a 
college education or a law school 
education, before a man may be- 
come eligible to admission to the 
Bar, is that it arbitrarily places an 
obstacle which it may not be pos- 
sible for some to overcome be- 
cause of their financial situation, 
no matter how abundantly able, 
intellectually, they may be to 
reach the standard set up. In 
other words, one young man of 
mediocre ability and of moderate 
application might, because pos- 
sessed of means, be able easily to 
meet the requirements for admis- 
sion, while another of greatly su- 
perior intellectual powers, with the 
grit and determination sufficient to 
master, in spite of difficulties, the 
acquisition of the knowledge 
which the former would have 
drummed into him, would be 
hopelessly excluded. His exclu- 
sion would be, not because he 
would be unable to show his qual- 
ification, but because he would be 
financially unable to show that he 
had achieved that qualification by 
a prescribed route. 

I sympathize with “W. M. C.” 
in his feeling that there should be 
no arbitrary rule to exclude any 
young man from admission to the 
Bar; that whatever obstacles are 
to be overcome they should be in- 
tellectual and not financial. The 
requirements should be so framed 
as to test the applicant’s ability 
and his knowledge of legal prin- 
ciples and nothing more. If he 
can show that he has acquired the 
knowledge, why should he be 
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asked when, where or how? What 
matter whether he should have 
ever seen the inside of a school or 
college? What if he had never so 
much as had an instructor if he 
can demonstrate that the knowl- 
edge is his? 

An incident in the life of Rob- 
ert Bonner. the publisher of the 
once famous “New York Ledger,” 
illustrates the point that is here 
sought to be made. Mr. Bonner, 
although never indulging in rac- 
ing horses, had a passion for own- 
ing champions of the turf. While 
the owner of Dexter, at that time 
the fastest of all trotters, he an- 
nounced that he would give $100,- 
00 for any horse that would du- 
plicate the feat of Dexter on a 
then recent occasion, of starting 
from a given point and trotting, 
in what was then record time, to 
another given point. A _ corre- 
spondent wrote to Mr. Bonner to 
know whether he would require 
that the horse be perfectly sound. 
Mr. Bononer replied that the 
horse might be  wind-broken, 
sprung in one knee or two, ring- 
boned in one foot or four, spav- 
ined in one leg or two, if he would 
do as Dexter did, starting from 
the point mentioned and making 
the other point within the time 
specified, he would give $100,000 
for the horse. Obviously only a 
perfectly sound horse could do 
what Dexter had done, but Mr. 
Bonner was logical when he said 
that if a horse could do it he 
would give the same offer regard- 
less of anv defects which the 
horse might possess. If the handi- 
cap of any defects should be suc- 
cessfully overcome the reward 


would be forthcoming the same as 
though there were no defects to 
be overcome 

Why should not the standard 
of admission to the New Jersey 
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Bar be fixed upon the same prin- 
ciple on which Mr. Bonner placed 
his offer of $100,000 for the horse 
that could duplicate the feat of 
Dexter? Why not establish a 
standard to meet which, perhaps, 
would make it necessary for the 
average young man to resort to 
high school, college and even a 
law school course, but which 
some voung men of genius, hay- 
ing in them perhaps the potential- 
ities of John Marshall, who him- 
self was not college bred, might 
successfully meet without the ad- 
vantages of anv such course? If 
the standard of admission be so 
framed that it will exclude one 
such a great injustice will be 
done. One could scarcely ques- 
tion that the college course and 
the law school course are desir- 
able for the aspirant for admis- 
sion to the Bar. for they should 
make easier the »cquisition of the 
requisite knowledge, but on what 
principle of justice should we ex- 
clude those who with infinitely 
greater effort may nevertheless 
acquire the knowledge? 

LINTON SATTERTHWAITE 

Trenton, April 29. 





NEWARK LAWYER IN RHEIMS 


Mr. Theodore D. Gottlieb, whi 
is a well-known practitioner at 
Newark, and has frequently con- 
tributed articles for this Journal, 
recently wrote an interesting let- 
ter about Rheims to the “Sunday 
Call” of Newark. Mr. Gottlieb ': 
a Captain serving in the Amerti- 
can Red Cross. Among othet 
things he said: 

“T have just returned from 
Rheims, the center of three years 
of active warfare. Rheims 15 
about four hours’ ride from Paris 
and before the war was a flouris® 
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ing and prosperous city of over 
(10,000 people. It is, whea 
me reaches Rheims, that the 
utter horror of Boche warfare is 
made apparent. The city is de 
serted; there is not a building fit 
for human habitation, and the 
only persons walking the desolate 
streets are Morrocan guards and 
Red Cross workers, and here and 
there Boche prisoners, under 
cuard, cleaning the debris. The 
railroad station has over a thous- 
and shrapnel marks and is almost 
in ruins... . 

“Except officials, we didn’t 
meet a single person in Rheims 
in half a day and the only life 
we saw was a black and white 
cat dozing among the ruins of a 
mce magnificent home. The 
Hotel de Ville (City Hall), a 
wonderful old building, shared 
the common fate and is ruined 
yond repair. 

“Five of the biggest churches 
we visited were ruined, in two 
ne large crucifix and two saints 
vere the only parts not abso- 
lutely ruined beyond restoration. 
'he streets for miles are piled up 
with the falling walls and not a 
single edifice, house or building 
can be used; all is ruin, waste and 
desolation. Famous old statues 
ire also ruined and defaced be- 
yond repair. The famous Cathe- 
dral, the pride of the world, is a 
ruin shot to pieces, blackened and 
calcined, with its front battered 
and its side walls scraped and 
taked with shell-fire and fire. Its 
interior is a mass of piled up 
ruins, and its roof is open to the 
winds and storms. Its former 
windows, gems of middle age art, 
are broken, shattered and de- 
stroyed. 

“Rheims is no more, it is but 
an example of fiendish horror. 


It will have to be rebuilt in its 
entirety as repair is out of the 
question.” 





SENATORS IN OFFICES 


Senator Wells, of Burlington 
county, has become Judge of the 
Common Pleas of that county, 
and was sworn in the day after 
the adjournment of the Legis- 
lature. 

A similar appointment of Sen- 
ator Fithian, of Cumberland 
county, also was made effective 
the same day by his being sworn 
in as Judge of the Common Pleas 
of that county. For fifteen years 
Judge Fithian was Prosecutor of 
the Pleas of Cumberland; he is 
now succeeded in that office by 
Mr. Roscoe C. Ward. 

Senator Ackerson, of Bergen 
county, who was elevated to the 
Judgeship on the Court of Error: 
and Appeals Bench, succeeding 
Judge Henry S. Terhune, has 
already taken his seat. 

Senator Conrad, of Ocean 
county, was nominated and con- 
firmed on April 10 as a member 
of the Ocean Board of Taxation. 





RECENT APPOINTMENTS 


Among the appointments ‘by 
the Governor since our last issue 
have been: 

State Board of Commerce and 
Navigation—Henry C. Broking, 
of Paterson. 

State Board of Conservation 
and Development — John L. 
Kuser, of Georgetown. 

County Boards of Taxation— 
Mercer, Charles R. Randall; At- 
lantic, James L. O’Donnell. 

Judge of Third District Court 
of Morris county (newly created 
offiice)—James V. Beam, of Boon- 
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ton. Judge Beam has been the 
junior partner in the law firm of 
Hillery & Beam, with offices at 
Boonton and Jersey City, and has 
been fifteen years at the Bar. 


AMERICAN BAR REPORTS 


Che official report of the 41st 
annual meeting of the American 
Bar Association at Cleveland, O., 
in August last has been pub- 
lished, and, like the preceding 
volumes, should be in the hands 
of every lawyer. Its 867 pages 
are full of interesting and useful 
topics. Some 22 addresses are 
published in full, and they relate 
to Legal Education, Patent 
Law, Judiciary, Comparative 
Law, and Uniform State Laws, 
besides the special topics as- 
signed to the general speakers. 

There is a great deal to be 
learned in a careful perusal ot 
this work, even as to the part 
Italy took in the late war and as 
to civil liberty in Japan, and es- 
pecially in relation to the prog- 
ress of the law in the different 
States. 





EX-SENATOR GEBHARDT 


Ex-Senator and Ex-Clerk of 
the Supreme Court William C. 
Gebhardt, of Clinton and Jersey 
City, was in Christ Hospital, Jer- 
sey City, for some weeks follow 
ing a serious operation, but 13 
now regaining his strength and 
health. 





HUMORES OF THE LAW 


A couple of old codgers got 
into a quarrel and landed before 
the local magistrate. The loser, 


turning to his opponent in a com- 
bative frame of mind, cried: “I'll 
law you to the Circuit Court.” 


’ 


“I’m willin’,” said the other. 

“An’ Ul law you to the Su- 
preme Court.” 

“Vl be thar.” 

“An’ T'll law you to hell.” 

“My attorney ll be there,” was 
the calm reply.—Boston Tran- 
script. 

Senator Lodge, while visiting 
in a rural district dropped in ona 
boyhood friend, now a justice oi 
the peace. While chatting over 
old times a couple came in to get 
married. The justice married the 
pair and after accepting a moder- 
ate fee, handed the bride an um- 
brella. 

Lodge observed the proceeding 
in solemn silence, but after the 
couple had gone he asked: 

“Do you always do that, Ar- 
thur?” 

“Marry them? Oh, yes, if they 
have the license.” 

“No. I mean give the bride a 
present?” 

“A present? Why, wasn’t that 
her umbrella?” 

“No,” said Lodge, “it wa: 
mine.”—Central Law Journal. 





OBITUARIES 


Ex-Coneoressman Samvuet Fow er 

Ex-Congressman Samuel Fow- 
ler, of Newton, died on March 1 
last, after a short illness. 

Mr. Fowler was born at 
Franklin, Sussex -county, om 
March 22, 1851, being the son of 
Colonel Samuel Fowler of the 
Fifteenth New Jersey Regiment 
during a portion of the Civil War. 
The latter died in 1865 while 
serving as a member of the As- 
sembly. His father, Dr. Samuel 
Fowler, served the same District 
in Congress as his deceased 
grandson, being in the House 0! 
Representatives from 1833 to 
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i887. The late Samuel attended 
Princeton University in 1868 and 
sibsequently the Columbia Law 
school. He was admitted to the 
Bar of New York in 1873 and to 
that of New Jersey at the Novem 
er Term, 1875. He _ practiced 
law in Newark until 1880 and 
then returned to Newton where 
ne continued practice for a num- 
er of years, but gave it up a long 
time ago. He was elected to 
Congress by a plurality of 73, 
alter an exciting campaign with 
\. W. Voorhees and Charles J. 
koe as opponents. 

Mr. Fowler is survived by a 
ister, Mrs. Lila Bigelow, of New- 
atk, and a brother, Daniel Fowler, 
f Ogdensburg, N. J. The for- 
ner Congressman was buried ia 
he family plot at Franklin Fur- 
ace, 


Mra. Crarence S. Brake. 


Mr. Clarence S. Blake, junior 


nember of the law firm of 
Volber & Blake, of Newark, died 
it his home, 70 Schoerer Avenue, 

a that city, on April 11, after a 
eek’s illness of pneumonia. 

Mr. Blake was born in Harri- 
on January 6, 1882, the son of 
eorge H. Blake and Annie E. 
Blake, nee Davis, of Harrison. 
He was graduated from the Cen- 
tenary Collegiate Institute at 
Hackettstown, Class of 1903, and 
rom the New York University 
Law School, Class of 1905. He 
vas admitted as an attorney at 
the November Term, 1908, and 
as a counsellor in November, 
(911. In November, 1910, he en- 
tered into partnership with Jo- 
seph G. Wolber, under the firm 
name of Wolber & Blake, with 
law offices in the Firemen’s build- 
ing, which partnership continued 
until the time of his death. 

He served as counsel to the ex- 
emption board of the Second Dis- 


159 


trict of New Jersey, and as volun- 
tary director of enforcement of 
the United States Fuel Adminis- 
tration for the State of New Jer- 
sey during the War. In October, 
1918, he accepted a commissioa 
as Major Judge-Advocate in the 
United States Army, but, owing 
to the signing of the armistice, 
his commission was not issued. 
sefore July 1, 1918, on the recom- 
mendation of Chief Justice Gum- 
mere and the Judges of the Essex 
County Court of Common Pleas, 
the Governor appointed Mr. 
Blake as a member of the Essex 
County Board of Elections for 
the term of two years. In De- 
cember, 1915, he was elected 
Secretary of the Lawyers’ Club 
of Essex County and continued in 
that office until his death. He 
was also a member of the New 
Jersey State Bar Association. Re- 
cently he has been an acting As- 
sistant Prosecutor of the county. 

[In 1911 Mr. Blake married Miss 
May Ashley, of Hackettstown, 
daughter of Mr. and Mrs. Wil- 
liam H. Ashley. Mrs. Blake and 
a four-year-old daughter, Joseph- 
ine, survive him, as do his par- 
ents, Mr. and Mrs. George H. 
Blake, of Harrison; a _ brother, 
George H. Blake, of South 
Orange, and a sister, Miss Louise 
Blake, of Harrison. 

Mr. Blake was a member of the 
Union Club of Newark, the For- 
est Hill Golf Club and the Delta 
Upsilon fraternity, New York 
University chapter. 


Mr. Geoace M. Tirvs 


Mr. George M. Titus, of New- 
ark, died at his home, 340 Clifton 
avenue, on April 25, after an ill- 
ness of over three years. 

Mr. Titus was born in Hack- 
ettstown, Sept. 12, 1857. After 
attending the public schools and 
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graduating from Centenary Col- 
legiate Institute, he studied law 
in the offices of A. Q. Keasbey & 
Son, of Newark, and was ad- 
mitted to the Bar at the June 
Term, L880, and became coun- 
selor at the February Term, 1899. 
‘wo years later he was appointed 
under-sheriff of Essex county by 
former Mayor Haussling, who 
was the sheriff. He resigned 
three years later to resume the 
practice of law. In 1896 he was 
appointed Chief of the Note, Cou- 
pon and Currency Division of the 
United States Register’s office in 
the Treasury Department, Wash- 
ington, serving in that capacity 
until August, 1897. 

In April, 1898, he was elected 
alderman of the Fifteenth ward of 
Newark, on the Democratic 
ticket, and re-elected the next 
year. In 1900 he finished his term, 
and soon after announced his re- 
nunciation of the party. At the 
1915 election he won a seat in the 
Assembly on the Republican 
ticket. When that body convened 
in January, 1916, Mr. Titus was 
too ill to go to Trenton, so per- 
mission having been granted by a 
vote of the Assembly, he was per- 
mitted to take the oath in his 
home. 

Surviving Mr. Titus are his 
widow, Mrs. Ella M. Titus, and a 
daughter, Miss Bertha M. Titus. 

Jupee James H, Carroir 

Ex-Recorder James F. Carroll, 
of the city of Paterson, died 
March 26 at the home of his par- 
ents, 351 Grand street. He had 
been ill since the holidays, and 
was in his 39th year. 

Judge Carroll was born in Pat- 
erson, the son of Owen Carroll. 
He was graduated from the Law 
School of the New York Univer- 
sity and became an attorney at the 
June Term, 1900, and a counselor 


three years later. The Paterson 
“Guardian” says of him: 

“Establishing his offices in the 
First National Bank building, Mr. 
Carroll rose rapidly in the ranks 
of the Paterson members of the 
New Jersey Bar. He was ap- 
pointed city Recorder in 1907, the 
youngest man to hold that im- 
portant office. During the nine 
years he served as police magis- 
trate, Judge Carroll passed 
through many trying ordeals, no- 
table among them the big silk 
strike of 1913, with its many ar- 
rests of lawbreakers and rioters. 

“In Court Judge Carroll was al- 
ways dignified and commanded 
the respect due to his office. His 
judgment was always fair. In 
private life he displayed a friendly 
and courteous feeling towards his 
fellow man, and his keen sense of 
humor served to aid him in mak- 
ing and keeping many friends. He 
was beloved by every member oi 
the police department. 

“Retiring from the Recorder's 
bench in 1916, Judge Carroll de- 
voted his time to his private prac- 
tice, until the United States en- 
tered the war. He was appointed 
chairman of local Draft Board 
No. 4 and served faithfully. 

“On April 2, 1907, he was mar- 
ried to Miss Mary Dickinson, of 
New York. He was a member of 
the Elks Club, the Knights of Col- 
umbus, the Hamilton Club, the 
Entre Nous Lyceum and the Pas- 
saic County Bar Association. He 
was also a member of St. Joseph’s 
R. C. Church parish. He was 2 
director of the Hamilton Trust 
Company. 

“He is survived by his wife, two 
sons, James D. and Eugene; his 
parents, Owen and Bridget Car- 
roll, and four sisters, Mrs. John 
Farrell, and the Misses Mary. 
Elizabeth and Margaret Carroll.” 
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